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Degerli Okurlar,

Dergimizin bu sayisinda Kamu Hukuku alaninda yazilmis on, Ozel Hukuk alaninda yazilmis on
bes olmak lzere, toplam yirmi bes degerli makaleyi siz okuyucularimiz ile bulusturmaktan mutluluk
duyariz.

“Kamu Hukuku” alaninda takdirlerinize sundugumuz calismalarimiz; Dr. Ogr. Uyesi Cem Umit
BEYOGLU’nun saglik alaninda yapay zeka kullaniminin getirdigi etik ve hukuki ikilemleri inceleyen
“Yapay Zeka ile Saglik Hakki Etkilesimi: Biyoetik, Veri Giivenligi ve Erisim Esitligi” baslikh makale-
sinden; Dr. Ogr. Uyesi Hiiseyin GUNALIn hukuki ifadelerin semantigini iki diisiiniir arasindaki teorik
farkhliklar baglaminda ele alan “Hukuki ifadelerin Semantigi Baglaminda Hart ve Raz Polemiginin
Analizi” adli ¢alismasindan; Ars. Gor. Dr. Ayesgil KULA'nin ABD Baskani’nin bu idarelerin tyelerini
gorevden alma yetkisine iliskin degisen Yiksek Mahkeme ictihadini inceleyen “Amerikan Bagimsiz
Idari Otoriteleri Hala Bagimsiz mi: ABD Yiiksek Mahkemesinin ABD Baskanini Giiclendirme Egilimi”
baslikli makalesinden; Dr. Ogr. Uyesi Siileyman Emre OZDEMIR ve Ars. Gor. Dr. ilhan POLAT’In ceza
muhakemesi hukukundaki muhafaza altina alinma kurumunun sartlarindan biri olan riza meselesini
irdeleyen “Ceza Muhakemesi Hukukunda Muhafaza Altina Alma: Amerika Birlesik Devletleri Yiiksek
Mahkemesi Kararlari Isi§inda Muhafaza Alina Alimada Riza Kosuluna iliskin Bazi Tespit ve Oneriler”
baslikli calismalarindan; Dr. Ogr. Uyesi Bilgehan SAVASCI TEMIiZ’in ceza hukukunda hakim takdirinin
sinirlarinin gerekcelendirme yukimlalGga ve seffaflik ilkesi bakimindan nasil sekillendigini arastiran
“Takdiri Indirim Nedenlerinin Sinirlari: Ceza Adaletinde Hakim Takdirinin Objektifles(tiril)me Sorunu”
isimli eserinden; Ars. Gor. Buse URAY’In olaganisti yonetim usullerinin ilaninin denetimi konusu-
nu degerlendiren “Oladaniistii Yonetim Usullerinin ilanina iliskin Denetimin Karsilastirmali Hukuk
Baglaminda incelenmesi” baslikli makalesinden; Dr. Ogr. Uyesi Ekin Deniz UZUN’un uluslararasi
ceza mahkemesinin delil kurallarini ¢evre suclari agisindan inceleyen “Ecocide and the Evidentiary
Framework of the International Criminal Court” bashkli eserinden; Dr. Ogr. Uyesi Zilfiye YILMAZ
YAMAC'In iyi ydnetisim kavraminin normatif degerini belirlemeyi hedefleyen “lyi Yénetisimin Nor-
matif Dederi (Var M1): Kavramin izinde Teorik ve Pratik Bir Etiit” baslhkli calismasindan ve Av. Ozlem
YIGITOGLU ve Prof. Dr. Oguz POLAT’In ese karsi cinsel saldiri sucunun hem kanuni diizenlenisi hem
de adli bilimler bakimindan irdeleyen “Adli Bilimler Bakimindan Ese Karsi Cinsel Saldiri Sugu” isimli
makalelerinden olusmaktadir.

“Ozel Hukuk” alanindaki yazilarimiz ise; Dr. Ogr. Uyesi Gizem ARSLAN’in Sermaye Piyasasi Kanu-
nu’nda yapilan degisiklik ile kripto varlik hizmet saglayicilari icin 6ngorilen sorumluluk sisteminin
yerindeligini irdeledigi “Kripto Varlik Hizmet Saglayicilarin SerPK m.99/B/4 Kapsamindaki Tehlike So-
rumlulug§u Uzerine Bir Dederlendirme” isimli calismasindan; Dog. Dr. Ali Hulki CIHAN’in kat miilkiyeti
kavramini ve hukuki niteligini esya hukukunun temel kavramlariile degerlendirdigi “Esya Hukukunun
Temel Kavramlari Isi§inda Kat Miilkiyetinin Hukuki Niteligi” bashkli cahsmasindan; Dr. Ogr. Uyesi Ve-
niis COMERT’in karayolu ile iistii agik esya tasima halini TTK ve CMR’nin ilgili hiikiimleri cercevesinde
degerlendirdigi “Karayolu Esya Tasima Sézlesmelerinde A¢ik Tasitta Esya Tasima” baslikh makale-
sinden; Ars. Gor. Dr. Sercan CAVUSOGLU’nun paralel yargilama kavramini bekletici sorun kurumu
odaginda inceledigi “Deviet Mahkemesi Oniindeki Baglantili Paralel Yargilamalarin Tahkim Yargi-
lamasinda Bekletici Sorun Yapilmasi” adli ¢alismasindan; Dog¢. Dr. Cannur ERCAN’In arag isletenin
sorumlulugu dolayisiyla zorunlu mali sorumluluk sigortasinin uygulama alani ile destekten yoksun
kalma tazminatinin unsurlarini elestirel bir bicimde ele aldig1 “Karayollari Zorunlu Mali Sorumluluk
Sigortasinin Uygulama Alani ve Bir Teminat Tiirii Olarak Destekten Yoksun Kalma Tazminatinda Agir
Kusuru Diizenleyen Hiikiimlerin Degerlendirilmesi” baslikl eserinden, Dr. Ogr. Uyesi Deniz Defne KIR-
LI AYDEMIR’in milletlerarasi 6zel hukukta baglama noktalarinin degistirilmesi yoluyla kanuna karsi
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hilenin nasil ortaya ¢iktigini ve bu durumun hakkaniyet temelinde nasil degerlendirilmesi gerektigini
irdeledigi “Milletlerarasi Ozel Hukukta Kanuna Karsi Hile Kavramina Genel Bakis” isimli makalesin-
den; Ars. Gor. Salih Haydar GUNLER’in Platform Calisanlarinin Calisma Kosullarinin iyilestirilmesine
Dair 2024/2831 Sayil Direktif ile platform galisanlarinin dogru istihdam stattisiiniin belirlenmesini
temin etmek amaciyla benimsenen karineyi ele aldig1 “Dijital Platform Calisanlarinin Hukuki Sta-
tiisiine iliskin Tartismalara Yeni Bir Acilim: 2024/2831 Sayili Direktifin Hukuki Karine Diizenlemesi”
isimli calismasindan; Prof. Dr. Mehmet HELVACI ve ilayda CELEBI’nin blokzincir teknolojisinin temel
niteliklerinden biri olarak siklikla anilan merkeziyetsizlik iddiasini, elestirel ve analitik bir bakis agi-
siyla inceledikleri “Merkeziyetsiz Mi, Cok Merkezli Mi?: Blokzincirin Yénetisimsel Yapisina Elestirel
Bir Bakis” bashkli makalelerinden; Dr. Ogr. Uyesi Fatma HIZIR ASRAV ve Ars. Gér. Mustafa TOPAL'In
dilekcede ileri strilen vakialarin dayanilandan farkl bir bosanma sebebinin sartlarini karsilamasi
halinde bosanma karari verilemeyecegi yonlindeki Yargitay uygulamasini degerlendirdikleri “Dava
Dilekgesinde Dayanilmayan Bosanma Sebebine Istinaden Bosanma Karari Verilmesini Engelleyen
Yargitay Uygulamasinin Dederlendirilmesi” baslikli ¢alismalarindan; Dr. Ogr. Uyesi Ece KARADU-
MAN’In bu isi meslek edinmis otomobil saticisi ile otomobili kisisel amacla kullanmak lizere satin
alan alici arasindaki sézlesmesel iliskinin ek 6deme talepleri odaginda incelendigi “Tescilsiz Otomobil
Satisindan Sonra Talep Edilen Ek Odemelerin Hukuka Uygunluk Agisindan Dederlendirilmesi” isimli
calismasindan; Dr. Ogr. Uyesi Gokge KURTULAN GUNER’in insaat sdzlesmelerinde kullanilan “pay if
paid” ve “pay when paid” klozlarinin hukuki niteligini inceleyerek bu dizenlemelerin gecerliligini
ve ileri surtlebilirligini tartistigl “Alt Yiiklenici S6zlesmelerinde Yer Alan “Pay If Paid” ve “Pay When
Paid” Odeme Klozlarinin Hukuki Niteligi ve Gegerliligine fliskin Bir Degerlendirme” isimli makalesin-
den; Dr. Ogr. Uyesi Baris KUCUK’iin HMK m.362 uyarinca istinaf mahkemesinin belirli durumlarda
kesin nitelikte ve aleyhe yeni bir hilkiim kurmasi halinde temyiz yolunun kapali olmasinin, tarafin
hiikmiin denetlenmesini talep etme hakkini ihlal ettigi kanaatine ulastigi “istinaf Mahkemesinin ilk
Derece Mahkemesi Kararini Kaldirarak Verdigi Aksi Yondeki Kesin Kararlara Dair Temyiz Edilememe
Sorunu” bashkli makalesinden; Ars. Gor. Cagatay Serdar SAHIN’in durusmalarin icrasi ve tutanaga
baglanmasina iliskin mevcut sistemin dogrudanlk ilkesini islevsizlestirdigi gerekgesi ile bu aksaklik-
lari gidermeye yonelik alternatif bir model ortaya koydugu “Hukuk Yargilamasinda Durusma Tuta-
naklari Uzerine Diisiinceler” isimli calismasindan; Dr. Ogr. Uyesi Giilen Sinem TEK’in aileye emegini
veya gelirini 6zglleyen altsoya yapilan bedel asan 6demelerin kazandirma sayilarak mirasta denk-
lestirmeye tabi olup olmayacagini inceledigi “Altsoyun Denklestirme Alacadi ve Bu Alacagin Mirasta
Denklestirme Talebi ile iliskisi” bashkli makalesinden; Dr. Ogr. Uyesi Ugur TULU’niin dijital medya
calisanlarinin hukuki statiisiinii 6zellikle Basin Kanunu ve Basin is Kanunu’nda yapilan son degisiklik-
ler 1si8inda inceledigi “Dijital Medya Calisanlarinin Basin is Kanunu ve Basin Kanunu Kapsamindaki
Statiileri” isimli calismasindan olusmaktadir.

Ayrica bu sayimizda Prof. Dr. Cemal Bali AKAL'In ressam Ruisdael’l filozof Spinoza ile bulusturan
“La philosophie de Spinoza et la peinture” baslikl ¢calismasina hakem incelemesinden gecirilmeyen
makaleler béliminde yer vermekteyiz.

Her zamanki gibi gorus ve degerlendirmelerinizi beklerken, dergimizde yer alan kiymetli ¢alis-
malarin konuya ilgi duyan herkes icin yararli olmasini temenni ediyor, bir sonraki sayida yeniden
bulusmay! diliyoruz.

Prof. Dr. Tugrul B. KATOGLU
Sorumlu Yazi isleri Miidiirii
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Arastirma Makalesi KHASHFD C. 13- S. 2 - Aralik 2025 - 5. 301-323

Yapay Zeka ile Saghk Hakki Etkilesimi:
Biyoetik, Veri Giivenligi ve Erisim
Esitligio

The Interaction between Artificial Intelligence and the
Right to Health: Bioethics, Data Security and Access Equality

Dr. Ogr. Uyesi Cem Umit BEYOGLU™

Oz:

Saglik hakki, bireylerin onurlu bir yasam siirdiirebilmeleri icin vazgecilmez bir temel insan hakkidir.
Giiniimiizde teknolojik gelismeler, saglik hizmetlerinin sunumu ve erisimi lizerinde 6nemli donisiimler
yaratmaktadir. Yapay zeka, saglik hizmetlerinde verimliligi artirma ve hasta sonuclarini iyilestirme
konusunda bilyiik bir potansiyel sunmaktadir. Ancak bu teknolojinin yayginlasmasi, saglik hakkinin temel
bilesenleri olan mahremiyet, esitlik ve erisim gibi konularda onemli zorluklar yaratmaktadir. Calisma;
genel saglik hakki, hasta mahremiyeti, ayrimcilik, erisim sorunlari, biyoetik prensipler, COVID-19
pandemisi ve tibbi teknolojinin gelisimi gibi kavramlar baglaminda yapay zekanin saglik alanindaki
potansiyel etkileri lizerine bir cerceve olusturmay1 amaclamaktadir. Saglik alanindaki genel hukuki ve
etik tartismalar, bu tiir teknolojilerin gelecekteki degerlendirmeleri icin temel teskil edebilecektir. Bu
calisma, saglik alaninda yapay zeka kullaniminin getirdigi etik ve hukuki ikilemleri, saglik hakki ekseninde
incelemeyi amaclamaktadir. Hastalarin mahremiyeti, yapay zeka tabanli saglik hizmetlerinde ayrimcilik
ve erisim hakki sorunlan, insan haklar temelli biyoetik standartlarin olusturulmasi gibi konular, giincel
teknolojik gelismeler, ornek vakalar ve COVID-19 pandemisi cercevesinde ele alinacaktir.

Anahtar Kelimeler:
Saglik Hakki, Biyoetik, Erisim Esitligi, Hasta Mahremiyeti, Ayrimcilik Yasagi.

Abstract:

The right to health is an fundamental human right that is essential for individuals to lead a dignified
life. Today, technological developments are creating significant impacts on the provision and access to
healthcare services. Artificial intelligence offers great potential for increasing efficiency and improving
patient outcomes in healthcare services. However, the widespread use of this technology creates
significant challenges in terms of confidentiality, equality and access, which are fundamental components
of the right to health. This study aims to establish a framework for the potential impacts of artificial
intelligence in the healthcare field within the context of concepts such as the general right to health,
patient confidentiality, discrimination, access concerns, bioethical principles, the COVID-19 pandemic,

©) Makale hakem incelemesinden gecirilmistir.
Yayin Kuruluna Ulastig1 Tarih: 03.10.2025 / Kabul Tarihi: 19.11.2025.
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and the development of medical technology. The general legal and ethical debates in the healthcare field
may form the basis for future assessments of such technologies. This study aims to examine the ethical
and legal issues raised by the use of artificial intelligence in healthcare, focusing on the right to health.
Topics such as patient confidentiality, discrimination and access rights issues in Al-based healthcare
services, and the establishment of human rights-based bioethical standards will be addressed in the
context of current technological developments, case studies, and the COVID-19 pandemic.

Keywords:
Right to Health, Bioethics, Access Equality, Patient Confidentiality, Prohibition of Discrimination.
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Arastirma Makalesi KHASHFD C. 13- S. 2 - Aralik 2025 - s. 325-353

Hukuki Ifadelerin Semantigi Baglaminda
Hart ve Raz Polemiginin Analizi®

The Semantics of Legal Statements: An Analysis of the
Hart-Raz Debate

Dr. Ogr. Uyesi Hiiseyin GUNAL®

Oz:

Bu makale, hukuki ifadelerin semantigini H.L.A. Hart ile Joseph Raz arasindaki teorik farkliliklar
baglaminda ele almaktadir. Her iki disiinir de hukuki ifadelerin ampirik ifadelere indirgenemeyecegi
gorisiinde birlesir ve bu ifadelerin 6ziinde deontik nitelikte oldugunu kabul eder. Bununla birlikte, hukuki
ve ahlaki ifadelerin aym anlama sahip olup olmadigi konusunda goriis aynligina diiserler. Hart, kariyeri
boyunca hukuki ifadelerin ahlaki ifadelerden farkli, kendine 6zgii (sui generis) bir anlama sahip oldugunu
savunmustur. Buna karsilik, sert hukuki pozitivist olmasina ragmen Raz, hukuki ifadelerin anlam bakimindan
ahlaki ifadelerle aym oldugunu ileri siirer. Bu tezi temellendirmek icin Raz, hukuki séylemin fenomenolojik
sorununu cozmeyi amaclayan yansiz ifadeler kavramini ortaya koyar. Hart acisindan ise boyle bir sorun soz
konusu degildir; zira hukuki ifadelerin anlaminin ahlaki ifadelerden farkli oldugunu kabul etmek, onlarin
0zglil normatif karakterini zaten aciklamis olur. Makale, sonug olarak Hart’in hukuki ifadelerin semantigine
iliskin anlayisimin daha tutarli ve felsefi acidan savunulabilir oldugunu ileri siirmektedir.

Anahtar Kelimeler:
Hukuki ifadeler, Semantik, Hart, Raz, Yansiz ifadeler.

Abstract:

This article examines the semantics of legal statements in the context of the theoretical differences
between H.L.A. Hart and Joseph Raz. Both thinkers agree that legal statements cannot be reduced to
empirical ones and that such statements are essentially deontic in nature. However, they diverge on
whether legal and moral statements share the same meaning. Throughout his career, Hart maintained
that legal statements have a distinct, sui generis meaning, different from that of moral statements. Raz,
by contrast-despite being a hard legal positivist-argues that legal statements have the same meaning as
moral statements. To defend this position, Raz introduces the concept of detached statements, aiming
to resolve the phenomenological problem of legal discourse. For Hart, such a problem does not arise,
since accepting that legal statements have a meaning distinct from moral ones already accounts for
their unique normative character. The article concludes that Hart’s account of the semantics of legal
statements offers a more coherent and philosophically defensible position.

Keywords:
Legal Statements, Semantics, Hart, Raz, Detached Statements.
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Amerikan Bagimsiz Idari Otoriteleri
Hala Bagimsiz m1?: ABD Yiiksek
Mahkemesinin ABD Baskanini
Guclendirme Egilimio

Are American Independent Regulatory Agencies Still Independent?:
The U.S. Supreme Court’s Tendency to Empower the U.S. President

Ars. Gor. Dr. Aysegiil KULA®

Oz:

Bagimsiz idari otoritelerin ilk 6rneklerine Amerika Birlesik Devletleri (ABD) hukukunda rastlanmaktadir.
Bu idarelerin bagimsizliklarin1 giivence altina alan onemli Gzelliklerinden biri lyelerinin kanun ile
ongorilen hakli sebepler disinda gorevden alinamamasidir. ABD Baskani’nin gorevden alma yetkisinin
sinirlandinlmasinin Anayasa’ya uygunlugu tartisma konusu olmus ve ABD Yilksek Mahkemesi Humprehy'’s
Executor v. United States karar ile bu sinirin anayasal oldugunu kabul etmistir. Bununla birlikte,
ABD Yuksek Mahkemesi’nin soz konusu guvenceye iliskin yaklasiminin ozellikle 2010 yilindan itibaren
degismeye basladigi goriilmektedir. Bu calisma ile birlikte ABD Yiiksek Mahkemesi’nin ABD Baskani’nin bu
idarelerin lyelerini gérevden alina yetkisine iliskin degisen ictihad degerlendirilecektir. Bu makale ABD
Anayasasi ve bagimsiz idari otoritelere taninan gorev giivencesini ele aldiktan sonra Yiiksek Mahkeme’nin
kararlariniincelemeyi ve degisen yaklasimini ve giincel gelismeleri ortaya koymayi planlamaktadir. Makale
ile birlikte degisen yaklasimin gerekcelerine ve degisimin “idari devlet” bakimindan anlamina da yer
verilecektir. Makale ayrica bu degisen yaklasimin Tiirk hukukuna muhtemel etkilerine de deginmektedir.
ABD bagimsiz idari otoritelerinin Tiirk bagimsiz idari otoriteleri izerindeki etkileri disiiniildiigiinde, bu
calisma Turk idare hukuku literatiiriine katki saglamayr amaclamaktadir.

Anahtar Kelimeler:

Bagimsiz idari Otoriteler, idari Devlet, Kuvvetler Aynuigi ilkesi, Humprehy’s Executor Karan, Seila Law LLC
Karar.

Abstract:

The origins of independent regulatory agencies can be traced to the United States (U.S.). A key feature
ensuring their independence is that their members cannot be removed from office except for good
cause. The constitutionality of limiting the U.S. President’s power of removal has been a subject of
debate, and the U.S. Supreme Court, in its decision Humphrey’s Executor v. United States, accepted
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that this limit was constitutional. However, it is observed that the U.S. Supreme Court’s approach to this
safeguard appears to have changed over time, particularly since 2010. This article examines the Court’s
shifting jurisprudence concerning the President’s authority to remove agency members. After outlining
the constitutional framework and the tenure protection, the article aims to analyze the relevant
Supreme Court decisions, reveal the Court’s changing stance, and highlight recent developments. It
will also address the reasons behind this shift and its implications for the “administrative state.” The
article also plans to explore the potential impacts of this change on Turkish law. Given the influence of
the U.S. independent regulatory agencies on Turkish independent regulatory agencies, this study aims
to contribute to the Turkish administrative law literature.

Keywords:

Independent Regulatory Agencies, Administrative State, Separation of Powers, Humphrey’s Executor, Seila
Law LLC.
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Ceza Muhakemesi Hukukunda Muhafaza
Altina Alma: Amerika Birlesik Devletleri
Yiiksek Mahkemesi Kararlari Isiginda

Muhafaza Altina Almada Riza Kosuluna
iliskin Baz1 Tespit ve Onerilero

Consensual Seizure in Criminal Procedure Law: Some Findings and
Recommendations Regarding the Condition of Consent in
Consensual Seizure in Light of United States Supreme Court
Decisions

Dr. Ogr. Uyesi Siileyman Emre OZDEMIR™
Ars. Gor. Dr. ilhan POLAT

Oz:

Calismamizda 5271 sayii Ceza Muhakemesi Kanunu’nun 123’Gnct maddesinde diizenlenen muhafaza
altina alma kurumu ve bu kurumun uygulanma sartlarindan biri olan riza meselesi ele alinacaktir.
CMK’min 123’iinci maddesinde delil niteligi tasiyan veya miisadereye konu olabilecek esyayr yaninda
bulunduran kimsenin bu nitelikteki esyay1 adli makamlara teslimine yonelik nzasina hukuken gecerlilik
taninarak, muhafaza altina alma ve elkoyma tedbirleri iki farkli kurum olarak birbirinden ayrnlmistir.
Muhafaza altina alma islemi bakimindan gosterilen rizaya hukuken gecerlilik taninmasi ve rizanin
elkoyma bakimindan aranan usuli gerekliliklere riayet etme zorunlulugunu ortadan kaldirmasi, esyanin
teslimine yonelik olarak zilyedin gosterdigi nzanmin onemini acikca ortaya koymaktadir. Bu kapsamda
calismamizda muhafaza altina alinma islemi bakimindan rizanin anlami, onemi ve gecerlilik sartlan ele
alindiktan sonra uygulamada Yargitay’in bu konuya dair bazi kararlan incelenmistir. Akabinde nzaya
dayali arama ve elkoymaya iliskin Amerika Birlesik Devletleri Yuksek Mahkemesi’nin baslica ictihatlan
ile bu ictihatlara yonelik Amerikan doktrininde ileri surulen elestirel goruslere temas edildikten sonra
muhafaza altina alma islemi bakimindan bireylere rizaen teslimi reddetme hakkinin bildirilmesinin
neden 6nemli ve gerekli oldugu hususu degerlendirilmis ve bu hakkin bildirilmesinin, muhafaza altina
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alma isleminde rnzanin 6zgiir iradeye dayanmasini saglayabilecek onemli bir usuli glivence olarak kabul
edilebilecegi ortaya konulmaya calisilmistir.

Anahtar Kelimeler:
Muhafaza Altina Alma, Elkoyma, Riza, Ozgiir irade, Rizai Teslimi Reddetme.

Abstract:

In our study, we aim to examine the institution of consensual seizure as regulated under Article 123
of the Code of Criminal Procedure and the issue of consent, which is one of the conditions for its
application. Article 123 of the CMK distinguishes between the measures of consensual seizure and seizure
as two separate institutions by legally recognizing the validity of the consent given by an individual who
possesses items that qualify as evidence or are subject to confiscation to deliver such items to judicial
authorities. The legal recognition of the consent provided for the seizure and its effect of eliminating
the procedural requirements necessary for seizure clearly highlight the importance of the consent given
by the possessor for the delivery of the item. Within this framework, our study will first address the
meaning, significance, and conditions of validity of consent in the context of the consensual seizure,
followed by an evaluation of certain decisions of the Turkish Supreme Court regarding this matter.
Subsequently, after discussing the leading precedents of the United States Supreme Court concerning
searches and seizures based on consent, as well as the critical perspectives put forward in American
legal doctrine, the study will evaluate why it is important and necessary to inform individuals of their
right to refuse consensual delivery in the context of consensual seizure. It will be argued that notifying
individuals of this right can be considered a significant procedural safeguard to ensure that consent in
the consensual seizure is based on free will.

Keywords:
Consensual Seizure, Seizure, Consent, Free Will, Right to Refuse Consensual Delivery.
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Takdiri Indirim Nedenlerinin Sinirlari:
Ceza Adaletinde Hakim Takdirinin
Objektifles(tiril)me Sorunu«

The Limits of Judicial Discretion in Sentencing: The Problem
of Objectifying Mitigating Circumstances in Criminal Justice

Dr. Ogr. Uyesi Bilgehan SAVASCI TEMIZ®

Oz:

Ceza hukukunda hakimin takdir yetkisi, cezamn bireysellestirilmesini ve adaletin somut olayin
ozelliklerine gore gerceklestirilmesini saglayan énemli bir aractir. Ancak Tirk Ceza Kanunu’nun 62.
maddesinde diizenlenen takdiri indirim kurumu, uygulamada cogu kez gerekcesiz ve otomatik bicimde
isletilmektedir. 7406 sayili Kanun ile yapilan degisiklik, indirim nedenlerini sinirli bicimde belirleyerek
keyfiligin 6niine gecmeyi amaclamissa da gerekcelendirme standardi acik bicimde tammlanmamuistir. Bu
calismada, Turk hukukundaki mevcut yapi, ozellikle Alman Ceza Kanunu’nun §49 hikmu cercevesinde
gelistirilen sistematikle karsilastirmali olarak ele alinmaktadir. incelemede, hakim takdirinin
sinirlarinin gerekcelendirme yukiimliligl (Begriindungspflicht) ve seffaflk ilkesi (Transparenzgebot)
bakimindan nasil sekillenebilecegi lizerinde durulmaktadir. Ceza adaletinin hem bireysel hem de
toplumsal boyutunun korunabilmesi icin, hakimin takdirini somut olgulara ve denetlenebilir gerekcelere
dayandirmasi gerektigi kabul edilmekte, takdir yetkisinin sinirlandirilmasi degil, dlciitlere baglanarak
nesnellestirilmesi geregi vurgulanmaktadir. Calisma, Tiirk ceza hukukunda hakim takdirinin keyfilikten
arindinlmas1 ve gerekcelendirme kultirunin giclendirilmesine iliskin tartismalara katki sunmayi
amaclamakta; kararlarin ongorilebilirligini, esitligini ve hukuk devleti ilkesine uygunlugunu pekistiren
bir yaklasimin onemini hatirlatmaktadir.

Anahtar Kelimeler:
Takdiri Indirim, Hakim Takdiri, Gerekcelendirme Yiikiimliiliigii, Seffaflik ilkesi, Bireysellestirme.

Abstract:

Judicial discretion in criminal law is an essential element of sentencing, ensuring that punishment is
individualized and justice is achieved in line with the specific circumstances of each case. However, the
mitigating provision under Article 62 of the Turkish Criminal Code has often been applied automatically
and without sufficient reasoning, weakening the predictability and reviewability of judgments. Although
Law No. 7406 aimed to prevent arbitrariness by limiting the grounds for mitigation, it failed to establish
a clear and consistent reasoning standard. This study considers the Turkish framework in comparison
with 849 of the German Criminal Code, focusing on how the limits of judicial discretion may be shaped

©) Makale hakem incelemesinden gecirilmistir.
Yayin Kuruluna Ulastig1 Tarih: 09.10.2025 / Kabul Tarihi: 25.12.2025.

) Atatiirk Universitesi, Hukuk Fakiiltesi, Ceza ve Ceza Muhakemesi Hukuku Anabilim Dali, Erzurum - Tirkiye,
E-posta: bilgehan.savasci@atauni.edu.tr,
Orcid: 0000-0001-5567-2646.

Kadir Has Universitesi | Hukuk Fakiiltesi Dergisi | Aralik 2025 | Cilt: 13 - Say1: 2


mailto:bilgehan.savasci@atauni.edu.tr
https://orcid.org/0000-0001-5567-2646

400] Dr. Ogr. Uyesi Bilgehan SAVASCI TEMIZ

through the principles of Begriindungspflicht (duty to give reasons) and Transparenzgebot (principle
of transparency). It is emphasized that the legitimacy of criminal justice requires decisions grounded
in objective and reviewable reasoning. The purpose is not to restrict judicial discretion but to ensure
its transparent and principled use within the rule of law. The study aims to contribute to discussions
on reinforcing the reasoning culture in Turkish criminal law and promoting a more predictable and fair
sentencing practice consistent with equality and proportionality.

Keywords:
Mitigating Circumstances, Judicial Discretion, Duty to Give Reasons, Transparency Principle, Individualization.
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Olaganiistii Yonetim Usullerinin Ilanina
Iliskin Denetimin Karsilastirmali
Hukuk Baglaminda Incelenmesi-

The Examination of the Publication of Extraordinary Administrative
Procedures in the Context of Comparative Law

Ars. Gor. Buse URAY™

Oz:

Olaganiistii yonetim usulleri, llkenin tamaminm ya da bir kismim etkileyen tehdit ya da tehlikeden
kaynaklanan ve kamu diizeninin bozulmasi sonucunu doguran cesitli olaylarin neden oldugu sorunlan
ortadan kaldirarak, diizenin yeniden temini amaciyla, gecici sureyle basvurulan usullerdir. Bu usullere
basvurulabilmesiicin aranan kosullar, tilkelerin bilyiik cogunlugu tarafindan anayasal ya da yasal diizeydeki
normlarla belirlenmistir. Bu usullere, olagan donemde gecerli olan hukuki uygulamalarla, istesinden
gelinemeyecek, birtakim olaylarin cereyan etmesi neticesinde basvurulabilmektedir. Calismamizda,
olaganiistii yonetim usullerine iliskin genel aciklamalara yer verildikten sonra bunlarin siniflandirilmasi,
karsilastirmali hukukta benimsenen temel modeller iizerinden ele alinacaktir. Ardindan, olaganiistii
yonetim usullerinin ilaninin denetimi konusu incelenecektir. Olaganistii yonetim usullerinin ilaninin
denetime tabi olup olmamasi konusunda benimsenen yaklasimlar, belli basli ornekler Uzerinden ele
alindiktan sonra bu usullerin yargisal denetime tabi tutulmasinin gerekli ve yararli olup olmadigi hususu
degerlendirilecektir.

Anahtar Kelimeler:

Olaganiistii Yonetim, Sikiyonetim, Acil Durum, OHAL (Olagandistii Hal) Denetimi, Karsilastirmali Hukukta OHAL
(Olaganiistii Hal).

Abstract:

Extraordinary administrative procedures are methods temporarily adopted to restore order by
eliminating problems caused by various events that lead to public disorder, resulting from threats
or dangers affecting all or part of a country. The conditions under which these procedures may be
invoked are determined by constitutional or legal norms in the vast majority of countries. These
procedures can be invoked in response to certain events that cannot be overcome by the ordinary
legal practices in place during normal periods. In our study, after providing general explanations on
extraordinary administrative procedures, their classification will be examined through the fundamental
models adopted in comparative law. Subsequently, the issue of the supervision of the declaration of
extraordinary administrative procedures will be discussed. After analyzing the approaches adopted
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regarding whether the declaration of extraordinary administrative procedures is subject to supervision,
this study will evaluate whether judicial review of these procedures is necessary and beneficial, based
on key examples.

Keywords:

Extraordinary Administration, Martial Law, State of Emergency, Emergency State Control, State of Emergency in
Comparative Law.
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Ecocide and the Evidentiary Framework
of the International Criminal Court»

Ekosid ve Uluslararas1 Ceza Mahkemesi’nin Delil Cercevesi

Dr. Ogr. Uyesi Ekin Deniz UZUN®

Abstract:

The lack of a clear definition of ecocide in the Rome Statute makes it difficult to prosecute serious environmental
destruction as an international crime. While the International Criminal Court (ICC) has acknowledged the
importance of prosecuting environmental crimes in its policy discussions, its approach to evidence remains
confined by conventional forensic standards. This article assesses how the ICC’s current evidentiary rules,
grounded in established admissibility and proof requirements, may hinder the introduction of crucial evidence
essential for ecocide prosecutions. In particular, it highlights the need to recognise community testimony,
Indigenous knowledge, and long-term ecological observations as valid forms of evidence in ecocide prosecutions.
Through a detailed analysis of the Rome Statute, the ICC’s procedural guidelines, and relevant case law, the
article proposes the creation of an “ecological evidentiary commons”. This concept aims to expand the types of
evidence admissible in Court, thereby addressing the limitations encountered when prosecuting environmental
crimes. The article concludes by stressing the need to update evidentiary procedures to enhance the ICC’s
capacity to address ecocide and improve its credibility in tackling contemporary global challenges.

Keywords:
Ecocide, International Criminal Court, Evidence, Epistemic Justice, Rome Statute.

Oz:

Roma Statusi’nde ekosid sucunun bir tamminin bulunmamasi, ciddi cevresel zararlarin uluslararasi suc
kapsaminda kovusturulmasina engel teskil etmektedir. Uluslararasi Ceza Mahkemesi (UCM), cevre suclarnnin
kovusturulmasinin 6nemini politika/usul yonergelerinde kabul etmis olsa da delil degerlendirme yaklasim
geleneksel adli standartlarla simrli kalmaktadir. Bu makale, UCM’nin yerlesik kabul ve ispat gerekliliklerine
dayanan mevcut delil kurallarinin, ekosid davalarinda hayati oneme haiz delillerin sunulmasini nasil
engelleyebilecegini incelemektedir. Ozellikle, ekosid davalarinda topluluk tamkliklanimin, yerli bilgeliginin ve
uzun vadeli ekolojik gozlemlerin gecerli delil tiirleri olarak kabul edilmesi gerektigini vurgulamaktadir. Roma
Statust, UCM’nin usul yonergeleri ve ilgili ictihatlarin aynntili bir analizini sunan makale, “ekolojik delil
havuzu/ekolojik delil ortak alam” olusturulmasin1 onermektedir. Bu kavram, mahkemede kabul edilebilecek
delil turlerini genisleterek cevre suclarinin kovusturulmasinda karsilasilan sinirlamalann asilmasin
amaclamaktadir. Makale, delil prosedirlerinin giincellenmesinin UCM’nin ekosid ile miicadele kapasitesini ve
cagdas kiiresel sorunlara yanit verme konusundaki giivenilirligini arttiracagin vurgulayarak sona ermektedir.

Anahtar Kelimeler:
Ekosid, Uluslararasi Ceza Mahkemesi, Delil, Epistemik Adalet, Roma Statusu.

©) Makale hakem incelemesinden gecirilmistir.
Yayin Kuruluna Ulastig1 Tarih: 07.10.2025 / Kabul Tarihi: 02.12.2025.

) Ankara Yildirim Beyazit University, Faculty of Law, Public International Law Department, Ankara - Tirkiye,
E-posta: eduzun@aybu.edu.tr,
Orcid: 0000-0002-9757-0223.

Kadir Has Universitesi | Hukuk Fakiiltesi Dergisi | Aralik 2025 | Cilt: 13 - Say1: 2


mailto:eduzun@aybu.edu.tr
https://orcid.org/0000-0002-9757-0223

Iyi Yonetisimin Normatif Degeri (Var Mi):
Kavramin Izinde Teorik ve Pratik
Bir Etuto

Does Good Governance Have a Normative Value: A Theoretical
and Practical Investigation in Pursuit of the Concept

Dr. Ogr. Uyesi Ziilfiye YILMAZ YAMAC®

Oz:

lyi yonetisim kavram, 1980’li yillarda refah devletinin krizi olarak adlandirilan siirece kurumsal bir
¢Ozum olarak sunulan Yeni Kamu Yonetimi anlayisinin uygulama araclarindan biridir. Devletin ve kamu
glicliniin isleyis ilkelerinin ¢ikt1 odakli bir yaklasimla yeniden yorumlanmasin1 gerektiren yonetisim;
doktrindeki tartismalarin otesinde anayasalarda yer bulan ve yargisal pratik yoluyla hukukilestirilen bir
kavrama doniismistir. Kavramin normatif degerini belirlemeyi hedefleyen bu calismada, oncelikle iyi
yonetisimi tanimlama cabalari ile hukukla etkilesiminin dinamiklerinin incelenmesi hedeflenmektedir.
Bu ilk asamada; iyi yonetisimin hukuk devleti, iyi yonetim, iyi idare, adil denge ya da olcilulik gibi
kavramlarla baginin kurulmasi ve dahasi hatali bir sekilde bu kavramlarla 6zdeslestirilmesi egilimleriyle
karsilasilmaktadir. Yargisal pratik yoluyla hukukilestirmeyi inceleyen calismanin ikinci bolumiinde,
kavrami yatay yargisal édiinc alma yoluyla Avrupa insan Haklar Sozlesmesi sistemine dahil eden Avrupa
insan Haklar1 Mahkemesinin kararlan ekseninde yonetisimin normatif degeri ele alinacaktir. Avrupa
insan Haklar Sézlesmesi ve ekli protokollerinde acik hukuki dayanag bulunmayan ve dahasi yasayan
belge doktrini ekseninde gerekcelendirilmesinde zorluklar barindiran iyi yonetisim gelinen noktada hak,
mesru amac, uygulanacak hukuk ya da olculiliik testinde adil denge arayisinin araci olarak da islev
gordigiinden adeta bir Truva Ati’na doniismustiir. Kavramin devletler bakimindan sorumlulugu daraltan
usuli kalkan roluiniin ve bunun insan haklar koruma standardi uzerindeki etkisinin dikkatle incelenmesi
gereklidir.

Anahtar Kelimeler:
lyi Yonetisim, Normatif Deger, Hukukilestirme, AIHM, Hukuk Devleti.

Abstract:

The concept of good governance emerged as one of the implementation tools of the New Public
Management approach, introduced as an institutional remedy to the crisis of welfare state in the
1980s. Beyond doctrinal debates, good governance has evolved into a legal principle as it is included in
constitutions and juridified through judicial practice. This article, which aims to address the juridification
process of the concept, will first focus on efforts to define good governance and then examine its
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interaction with law. Tendency towards equating good governance with rule of law, good administration
and fair balance will be problematized. Furthermore, the contribution of the European Court of Human
Rights (ECtHR) which has incorporated the concept into European Convention on Human Rights system
through horizontal judicial borrowing will be scrutinized. Good governance currently functions as a
Trojan Horse as it is furthered by applicants as a right, a legitimate aim for contracting parties while
reorienting scope of applicable law and proportionality for the ECtHR. The article ultimately posits
that the concept’s potential to serve as a procedural shield against state responsibility carries a risk of
lowering the European human rights protection standard and requires careful monitoring.

Keywords:
Good Governance, Normative Value, Juridification, ECtHR, Rule of Law.
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Adli Bilimler Bakimindan
Ese Karsi Cinsel Saldir1 Sucuo

The Crime of Sexual Assault Against a Spouse from the
Perspective of Forensic Sciences

Av. Ozlem YiGITOGLU®™
Prof. Dr. Oguz POLAT"

Oz:

5237 sayili Turk Ceza Kanunu’nun 102. Maddesinin ikinci fikrasinda cinsel saldir1 sucunun ese karsi
islenmesi hali diizenlenmistir. Ese karsi cinsel saldir sucu, niteligi itibariyle delil elde etmenin ve
ispatinin giic olmasi sebebiyle adli bilimler bakimindan onemli bir konudur. Ese karsi cinsel saldin
sucunun ispatinda adli tip uzmanlar tarafindan multidisipliner bir yaklasimin benimsenmesiyle, bilimsel
referanslara dayanarak, yeterli, acik, tanimlayici bir sekilde hazirlanan adli raporlar objektif ve bilimsel
bir delil kabul edilerek yargilama stirecine rehberlik etmesi bakimindan onemlidir. Calismada ese kars
cinsel saldin sucunun TCK m.102/2’deki kanuni diizenlenis sekline, gerekcesine yer verilerek; sucla
korunan hukuki deger, maddi unsurlari, manevi unsurlari, hukuka uygunluk nedenleri, 6zel goriinis
sekilleri incelenmistir. Akabinde ise sucun adli bilimler bakimindan incelenmesi kapsaminda onem
arz eden ispat ve magdurun muayenesine iliskin usule yer verilmistir. Son olarak adli bilirkisilik ve
adli raporun ese karsi cinsel saldirn sucu kapsamindaki rollerinden ve oneminden bahsederek, ispat
noktasinda ise ozellikle ruhsal muayenenin, fiziki delillerin elde edilemedigi durumlarda saptayici ve
ayiricl bir tani olarak ele alinmasi gerektigi belirtilerek calisma sonlandirilmistir.

Anahtar Kelimeler:
Cinsel Saldin Sucu, Cinsel Saldir, Ese Kars1 Cinsel Saldir Sucu, Adli Rapor, Ruhsal Muayene.

Abstract:

In the second paragraph of Article 102 of the Turkish Penal Code No. 5237, the offense of sexual assault
committed against a spouse is specifically regulated. Due to the inherently challenging nature of
obtaining evidence and proving the offense, sexual assault against a spouse constitutes a significant issue
from the perspective of forensic sciences. In proving this offense, the adoption of a multidisciplinary
approach by forensic medical experts, and the preparation of forensic reports that are sufficient, clear,
and descriptive, grounded in scientific references, are of critical importance. Such reports are regarded
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as objective and scientific evidence, and thus play a guiding role in the judicial process. This study
examines the legal formulation of the offense under Article 102/2 of the Turkish Penal Code, along with
its rationale; the legally protected interest, material and moral elements, grounds for justification,
and special forms of appearance of the offense. Subsequently, the study addresses procedural aspects
concerning proof and the examination of the victim, which hold particular significance in the context of
forensic sciences. Finally, the roles and significance of forensic expert testimony and forensic reporting
in cases of sexual assault against a spouse are discussed. The study concludes by emphasizing that,
especially in the absence of physical evidence, psychological evaluation should be considered as a
diagnostic and differential diagnostic tool for establishing proof.

Keywords:

Crime of Sexual Assault, Sexual Assault, The Offense of Sexual Assault Against a Spouse, Forensic Report,
Psychiatric Evaluation.
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Kripto Varlik Hizmet Saglayicilarin
SerPK m.99/B/4 Kapsamindaki
Tehlike Sorumlulugu Uzerine

Bir Degerlendirme

An Assessment of the Strict Liability for the Crypto-Asset Service
Providers Under Article 99/B/4 of the Capital Markets Law

Dr. Ogr. Uyesi Gizem ARSLAN®

Oz:

Sermaye Piyasasi Kanunu’nda yapilan degisiklik ile kripto varlik hizmet saglayicilar icin haksiz fiil
hukukunda en agir sorumluluk bicimi olarak kabul edilen tehlike sorumlulugu ongoriilmustiir. Kripto
varlik hizmet saglayicilar icin tehlike sorumlulugu, ilgili maddede belirlenen risk tiirleri icin kurulacaktir.
Bununla birlikte kripto varlik hizmet saglayicilan icin tehlike sorumlulugunun ongoriilmesi, tehlike
sorumlulugunun varlik amaci acisindan uygun bir ¢6ziim yolu olarak goriinmemektedir. SerPK m.99/B/4
hiikkmiinde tipik olarak belirlenen risklerin, tehlike sorumluluguna yol acan kacinilamaz ve faaliyetle
ozdeslesmis tipik risk kavrami ile de tam olarak ortiistiigli soylenemez. Bu acidan ilgili diizenlemenin
hem sorumlulugun kurulmasi hem de sinirlandirilmasi agisindan sakincali olabilecek bir diizenleme
oldugu sdylenebilir. Temeli sozlesmesel bir iliskiye dayali bir hukuki iliskide taraflardan biri icin tehlike
sorumlulugu gibi istisnai bir sorumluluk tiiriiniin 6ngoriilmesi, bu sorumluluk tiiriiniin amaci asar bicimde
genis uygulanmasina yol acabilir.

Anahtar Kelimeler:
Kripto Varlik, Kripto Varlik Hizmet Saglayici, Tehlike Sorumlulugu, Tipik Risk, Haksiz Fiil.

Abstract:

Recent amendments to the Capital Markets Law introduce strict liability, the most severe form of
liability in tort law, for crypto-asset service providers. Under this amendment, strict liability will apply
to certain types of risks listed in the statute. However, imposing strict liability on crypto-asset service
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providers does not fully align with the traditional purpose of this doctrine, which is normally reserved
for activities that involve unavoidable and characteristic risks. The risks identified in the provision do
not clearly match the idea of “typical risks” that justify strict liability, which raises concerns about
the coherence of the new rule. Therefore, the amendment may create difficulties both in establishing
liability and in determining its limits. Moreover, applying such an exceptional type of liability in a legal
relationship that is essentially contractual may lead to an overly broad use of strict liability beyond its
intended scope.

Keywords:
Crypto-Asset, Crypto-Asset Service Provider, Strict Liability, Typical Risk, Tort.
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Esya Hukukunun Temel Kavramlari
Isiginda Kat Miilkiyetinin Hukuki
Niteligio

The Legal Nature of Condominium Ownership According to the
Basic Concepts of Property Law

Doc. Dr. Ali Hulki CIHAN®™

Oz:

Kat Milkiyeti Kanunu’nun 6zgiin bir yasal diizenleme olmasi terminolojik yonden bazi olumsuzluk ve
eksiklikleri de beraberinde getirmistir. Kanunun uygulanmasinda hayati énem tasiyan bazi kavramlarin,
kanunda taniminin ya hic verilmemis olmas1 (kat kavrami) ya da bu tanimlarin pek de acik ve anlasilir
olmamasi (kat mulkiyeti, kat irtifaki kavramlar), bu anlamda ilk elestirilmesi gereken husus olarak
goze carpmaktadir. Bu elestirinin ilk muhatabi, kuskusuz kanun koyucudur. Kat milkiyeti kavraminin
teorik temelinin Tiirk Medeni Kanunu’na dayanmasina ragmen, Kat Miilkiyeti Kanunu yoniinden temel
kavramlara ve terminolojiye uygunluk, bircok hikiimde saglanmamistir. Buna hemen verilebilecek
en carpict ornek Tirk Medeni Kanunu’nda “ortak miilkiyet” diye bir kavram olmamasina ragmen,
Kat Milkiyeti Kanunu’nun muhtelif hikimlerinde “ortak miulkiyet”, “ortak malik” kavramlarinin
kullanilmasidir. Baska bir ornek ise, Turk Medeni Kanunu’nda “payli mulkiyet pay1” olan kavramin, Kat
Mulkiyeti Kanunu’nda “arsa pay1” olarak karsimiza cikmasidir.

Bu gibi terminolojik hatalar, kat miilkiyeti kavraminin hukuki niteliginin de dogru degerlendirilmesinde
bir engel olarak durmaktadir.

Biz bu calismada kat miilkiyeti kavraminin hukuki niteligini esya hukukunun temel kavramlar 1s1ginda
degerlendirecegiz.

Anahtar Kelimeler:

Kat Milkiyeti, Payli Milkiyet, Ayni Hak, Ortak alan, Payli Miilkiyet Pay1.

Abstract:

The Condominium Law, being a unique legal regulation, has also brought certain terminological
shortcomings. One of the primary criticisms is some concepts which are of vital importance in the
application of the law are either not defined at all (such as the concept of a “floor/unit”) or are defined
in a vague and unclear manner (such as the concepts of condominium ownership and construction
servitude). The first addressee of this criticism is, undoubtedly, the legislator.
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Although the theoretical foundation of the concept of condominium ownership is based on the Turkish
Civil Code, the alignment with the basic concepts and terminology of the Civil Code is not maintained
in many provisions of the Condominium Law. A striking example of this is the use of the terms “common
ownership” and “co-owner” in various provisions of the Condominium Law, although there is no such
concept as “common ownership” in Turkish Civil Code. Another example is the term “land share” used in
the Condominium Law, corresponds what is referred to in the Civil Code as a “shared ownership share.”

In this study, we will examine the legal nature of the concept of condominium ownership in light of the
fundamental concepts of property law.

Keywords:
Condominium Ownership, Co-ownersip, Real Right, Common Area, Share in Co-ownership.
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Karayoluyla Esya Tasima Sozlesmelerinde
Acik Tasitta Esya Tasimao

Use of an Open Unsheeted Vehicle in the Contracts of Carriage of
Goods by Road

Dr. Ogr. Uyesi Veniis COMERT

Oz:

Tasiyici, esyayi teslim aldig1 andan teslim edinceye kadar esyanin ziyai, hasari veya gec tesliminden
oturl sorumludur. Hem Turk Ticaret Kanunu (“TTK”) hem de 1956 tarihli Uluslararas1 Karayolu
ile Esya Tasinmasina iliskin Sozlesme (“CMR”) uyarinca tasiyiciya bazi hallerde bu sorumluluktan
kurtulma imkani taninmistir. Sorumluluktan kurtulma halleri genel ve 6zel sorumluluktan kurtulma
halleri olarak Sozlesme’de diizenlenme sekline de paralel olarak Ggretide de iki ayr1 baslik altinda
degerlendirilmektedir. Genel sorumluluktan kurtulma halleri ile 6zel sorumluluktan kurtulma
hallerinin ayr1 sekilde diizenlenmesindeki en onemli neden ispat kilfetinin bu hallerde farklilik
gosterecek olmasidir. Tastyicinin sorumluluktan kurtulabilecegi 6zel hallerden biri de Ustii acik tasitta
esya tasinmasidir. Bu tir tasimalar rizikoya acik tasimalardir. Bu sebeple TTK ve CMR’de ozel bir
sorumsuzluk sebebi olarak duzenlenmistir. CMR uyarinca acik tasitta esya tasinabilmesi taraflarin
anlasmasina ve bu hususun tasima senedine yazilmis olmasina baglidir. TTK’da ise benzer bir hiikiim
yer almakla beraber diizenleme bazi yonleriyle CMR diizenlemesinden farklilk gostermektedir.
Calismada karayolu ile Usti acik esya tasimalart TTK ve CMR’nin ilgili hilkiimleri g6z ontinde tutularak
degerlendirilmistir.

Anahtar Kelimeler:
Ustii Acik Tasit, Ozel Riskler, Tastyicinin Sorumlulugu, Karayolu ile Esya Tasima, Sorumluluktan Kurtulma.

Abstract:

The carrier is liable for the loss, damage of goods or delay between the time when the goods are
taken over and the time of delivery. Pursuant to both the Turkish Commercial Code (“TCC”) and the
Convention on the Contract for the International Carriage of Goods by Road (“CMR”) dated 1956, the
carrier shall be relieved of liability under certain circumstances. Defences available to carrier are
evaluated under two seperate headings by the scholars in compliance with the provision in the CMR.
The most important reason for this seperation is that the onus of proof will differ in these cases.
One of the special risks where the carrier may be relieved from liability is the carriage of goods in
open-unsheeted vehicles. Since such carriage is open to risk, it is specifically regulated in the TCC
and CMR as a reason for exonaration. Pursuant to CMR, use of an open unsheeted vehicle is subject
to an express agreement by the parties and must be specified in the consignment note. Although
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there is a similiar provision in the TCC, the regulation differs from the CMR in certain aspects. In this
study, carriage of goods in an open unsheeted vehicle has been evaluated within the framework of
the provisions of the TCC and CMR.

Keywords:
Open Unsheeted Vehicle, Special Risks, Carrier’s Liability, Carriage of Goods by Road, Exoneration.
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Devlet Mahkemesi Oniindeki
Baglantili Paralel Yargilamalarin
Tahkim Yargilamasinda Bekletici
Sorun Yapilmasi

Stay of Arbitration Proceedings Pending the Outcome of
Related Parallel State Court Proceedings

Ars. Gor. Dr. Sercan CAVUSOGLU™

Oz:

Taraf, konu ve sebep yonunden ayni olan veya bu unsurlarin tamami ayni olmasa bile birbirleri ile
baglantili olan yargilamalarin, farkli yargi mercileri oniinde goriilmeleri durumunda bu davalar “paralel
yargilamalar” olarak adlandirilmaktadir. Paralel yargilamalarin ikisinin de hakem heyeti oniinde goriliyor
olmasi, ikisinin de devlet mahkemesi oniinde goriliiyor olmasi veya biri devlet mahkemesi onlindeyken
birinin tahkim yargilamasi ile ¢ozliime kavusturuluyor olmasi mimkiindir. Paralel yargilamalarin
neden oldugu en bilyiik sorun, birbirleri ile celiskili kararlar ¢cikmasi ihtimalidir. Doktrinde bir tahkim
yargilamasinin, devlet mahkemesi dniinde goriilmekte olan baska bir dava ile baglantili olmasi durumunda
getirilen cozum oOnerilerinden biri, “bekletici sorun” kurumudur. Boylece, hakem heyeti tarafindan
tahkim yargilamasi, devlet mahkemesince bir karar verilinceye kadar durdurulacaktir. Calismamizda
oncelikle paralel yargilamalar kavramindan, paralel yargilamalarin nasil ortaya ciktigindan ve yarattig
sorunlardan bahsedilecektir. Devaminda bekletici sorun kurumunun bu problemlere bir ¢oziim olup
olamayacagi sorusu; hakem heyetinin bekletici sorun karari verme yetkisi, bekletici sorun kararinin
getirdigi yararlar ve sakincalar ile hakem heyetinin bu karari verirken g6z oniinde bulundurmasi gereken
hususlar cercevesinde incelenecektir.

Anahtar Kelimeler:
Paralel Yargilamalar, Paralel Davalar, Baglantili Davalar, Bekletici Sorun, Celiskili Kararlar.

Abstract:

Parallel proceedings arise when two disputes involve the same parties, the same petitum, and the same
causa petendi, or are closely related to each other, and are submitted concurrently to more than one
forum. Parallel proceedings may arise when a dispute is simultaneously heard by two arbitral tribunals,
by two different state courts, or by a state court while the same matter is pending in arbitration. The
main problem with parallel proceedings is the risk of conflicting judgments or awards. When a case in
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arbitration is connected to a case before a state court, one measure that an arbitral tribunal may take
is to stay the arbitration proceedings pending the outcome of the parallel case. If the arbitral tribunal
decides to stay the proceedings, the arbitration will remain suspended until the state court renders
its judgment on the related matter. This article first discusses the concept of parallel proceedings,
the circumstances under which they arise, and the problems they create. It then examines the stay of
proceedings to determine whether it can provide a solution to these problems, focusing on the arbitral
tribunal’s authority to grant a stay, the advantages and disadvantages of such a stay, and the factors the
arbitral tribunal should consider when making this decision.

Keywords:
Parallel Proceedings, Parallel Litigations, Related Actions, Stay of Proceedings, Conflicting Decision.

Kadir Has Universitesi | Hukuk Fakiiltesi Dergisi | Aralik 2025 | Cilt: 13 - Say1: 2



Arastirma Makalesi KHASHFD C. 13- S. 2 - Aralik 2025 - 5. 601-629

Karayollar: Zorunlu Mali Sorumluluk
Sigortasinin Uygulama Alani ve

Bir Teminat Turu Olarak Destekten
Yoksun Kalma Tazminatinda Agir
Kusuru Diizenleyen Hiikiimlerin
Degerlendirilmesio

Evaluation of the Scope of Compulsory Motor Vehicle Liability
Insurance and the Provisions Governing Gross Negligence in
Loss of Support Compensation as a Type of Coverage

Doc. Dr. Cannur ERCAN®™

Oz:

Ulkemizde trafik kazalarinda her yil yiizlerce kisi hayatim kaybetmekte; onlarin 6limii nedeniyle de
cogu vakiada yakinlari, olenin desteginden mahrum kalmaktadir. Pek cok mahkeme kararinda sigorta
sirketlerinin, arac isletenin tehlike sorumlulugu nedeniyle zorunlu mali sorumluluk sigortasi kapsaminda
sorumlulugunu giindeme getiren unsurlar ile destekten yoksun kalma tazminatinin unsurlarinin
birbirine kanstirildigi goriilmektedir. Uygulamada 6zellikle 2021 yili 6ncesinde birbirine taban tabana
zit kararlara rastlanmakta; yargilama surecine olan guven olumsuz etkilenmektedir. Kanunkoyucu,
destegin (slirticiiniin) kendi agir kusuru ile 6lumi halinde zarar gorenlerin sigorta sirketinden destekten
yoksun kalma tazminati talep edemeyecegini, Anayasa Mahkemesi’nin iptali ile sonuclanan 2015 ve 2016
yillarindaki basarisiz denemenin ardindan bu defa sinirlarini yasada acikca ¢izerek 2021 yilinda tekrar
duzenlemistir (Karayollan Trafik Kanunu, KTK m.92/j ve Karayollar1 Zorunlu Mali Sorumluluk Sigortasi,
KZMSS Genel Sartlar A.6/d). Calismada arac isletenin sorumlulugu dolayisiyla zorunlu mali sorumluluk
sigortasinin uygulama alanini belirleyen unsurlar ile destekten yoksun kalma tazminatinin unsurlan ele
alinarak; zarar gorenin agir kusurunu sigorta teminati kapsami disinda birakan hukuki diizenlemelere
ihtiyac olup olmadigina iliskin cikarimlar yapilmasi amaglanmistir.

Anahtar Kelimeler:
Zorunlu Mali Sorumluluk Sigortasi, isletenin Sorumlulugu, Teminat Kapsami, Destekten Yoksun Kalma Tazminati, Kusur.
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Abstract:

In our country, hundreds of people lose their lives every year in traffic accidents; consequently, in many
cases, their relatives are deprived of the deceased’s support. In many court decisions, it is observed that
the elements bringing about the liability of insurance companies within the scope of compulsory financial
liability insurance due to the operator’s strict liability are confused with the elements of loss of support
compensation. Especially before 2021, diametrically opposed decisions were encountered in practice;
this negatively affected confidence in the judicial process. The legislator, after unsuccessful attempts
in 2015 and 2016 which resulted in the annulment by the Constitutional Court, re-regulated in 2021, by
clearly defining the boundaries in the law, that victims cannot claim loss of support compensation from
the insurance company if the supporter (driver) dies due to their own gross negligence (KTK Art.92/j
and KZMSS General Conditions A.6/d). This study aims to determine the scope of compulsory financial
liability insurance due to the operator’s liability and the elements of loss of support compensation; and
to draw conclusions on whether there is a need for legal regulations that exclude the victim’s gross
negligence from the scope of insurance coverage.

Keywords:

Compulsory Financial Liability Insurance, Operator’s Liability, Scope of Coverage, Compensation for Loss of
Support, Fault.
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Kanunlar Ihtilafi Kurallar1 Bakimindan
Kanuna Karsi1 Hile Kavramina
Genel Bakigo

An Overview of the Concept of Evasion of Law in Terms of
Conflict of Laws Rule

Dr. Ogr. Uyesi Deniz Defne KIRLI AYDEMIR™

Oz:

Kanuna Kars1 Hile, tiim hukuk disiplinlerinde karsilasilan ve cesitli etkiler doguran hukuki bir durumdur.
Burada hukuki islem, eylem veya olaylara uygulanmasi s6z konusu olan hukuk kurallari, yine hukuki yollar
kullanlarak bertaraf edilmektedir. Ancak burada, bir hile kast1 s6z konusu oldugu icin menfi bir durum
olarak kabul edilmektedir. Milletlerarasi 6zel hukuk tatbikat1 acisindan, konunun yarattig1 etki ve 6nem
oldukca biiylktir. Bu baglamda, kanuna karsi hilenin gecerliligi, etkileri ile clincl kisiler ve tcinci
lUlkeler bakimindan baglayiciigi gibi tartisma konusu olabilecek pek cok mesele ortaya ¢ikmaktadir.
Milletlerarasi 6zel hukukta, hukuki meseleye uygulanacak hukuku tespit etmeye yardimci olan baglama
noktalari, ulusal hukuklarda farklilk gostermektedir. Neticede, uygulanmasi s6z konusu olan hukuk
diizenlemeleri araciligi ile istenilen neticeleri elde edemeyecegini diisiinen taraflar, baglama noktalarin
degistirmek suretiyle baska bir lilke hukukuna tabi olmay tercih etmektedir. Kanuna karsi hile yoluyla
elde edilen sonuclar, o hukuki neticeyi hukuken gecerli kabul eden bir hukuk diizeni icinde alindig
icin konunun, gecerlilik veya gecersizlikten ziyade, objektif bir bakis acisiyla hakkaniyet olcusiinde
degerlendirilmesi gerekmektedir.

Anahtar Kelimeler:
Kanuna Karsi Hile, Kanunlar ihtilafi, Niyet Unsuru, Hileli Davranms, Hukuken Gecerlilik.

Abstract:

Fraud against the law is a legal phenomenon encountered in all branches of law and one that produces
various effects. In such cases, the legal rules that are supposed to be applied to legal acts, actions,
or events are circumvented through the use of other legal means. However, since there is an intent
to commit fraud here, it is considered a negative circumstance. From the perspective of private
international law practice, the impact and significance of this issue are considerable. In this context,
many issues that may be subject to debate arise, such as the validity and effects of circumvention
of the law, as well as its binding nature with respect to third parties and third countries. In private
international law, the connecting factors that help determine the law applicable to a legal matter
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differ among national legal systems. Consequently, parties who believe that they cannot obtain the
desired results under the legal rules that would normally apply tend to alter the connecting factors in
order to subject themselves to the law of another country. Since the outcomes obtained through fraud
against the law arise within a legal system that recognizes those results as valid, the matter should be
evaluated not in terms of validity or invalidity, but rather from an objective perspective and within the
bounds of fairness.

Keywords:
Evasion of Law, Conflict of Laws, Element of Intent, Fraudulent Conduct, Validity in Law.
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Dijital Platform Calisanlarinin Hukuki
Statiisiine Iliskin Tartismalara Yeni Bir

Acilim: 2024 /2831 Sayih Direktifin
Hukuki Karine Diizenlemesio

A New Perspective on the Debate over the Legal Status of
Digital Platform Workers: The Presumption under Directive
(EU) 2024/2831

Ars. Gor. Salih Haydar GUNLER™

Oz:

Dijital platform temelli calismanin hizli gelisimi, isci ve bagimsiz calisan ayrimin1 bulaniklastirarak
hukuki statilye iliskin tartismalar derinlestirmistir. Avrupa Birligi tarafindan kabul edilen “Platform
Calisanlarinin Calisma Kosullarinin iyilestirilmesine Dair 2024/2831 Sayili Direktif”, platform calisanlarinin
dogru istihdam statiistiniin belirlenmesini temin etmek amaciyla hukuki karineyi merkezi bir diizenleme
araci olarak benimsemistir. Hukuki karine, belirli sartlarin gerceklesmesi halinde isci lehine varsayim
olusturmakta, iliskinin aksi yonde ispat yukunu platformlara yiliklemektedir. Bu yontem, bilgi ve giic
asimetrisi karsisinda calisanlari korumaya yonelik etkili bir mekanizma sunmaktadir. Diizenleme,
yalnizca ulusal mevzuata degil, ayn1 zamanda Avrupa Birligi Adalet Divani’min ictihatlarina da acikca atif
yaparak istihdam iliskisinin fiili olgular temelinde degerlendirilmesini zorunlu kilmaktadir. Cesitli hukuk
sistemlerinde genel ya da sektorel nitelikte karine diizenlemeleri bulunmakta olup, bazilar1 dogrudan
platform calismalarina yoneliktir. Bu calismada, soz konusu Direktifin hukuki karine diizenlemesi,
karsilastirmali hukuk ornekleri, Avrupa Birligi Adalet Divam ictihatlan ve istihdam statisiine iliskin
temel tartismalar ele alinmaktadir.

Anahtar Kelimeler:

Dijital Platform Calismasi, Platform Calisanlarimin Korunmasi, Hukuki Statl, Hukuki Karine, Avrupa Birligi
Adalet Divani Ictihatlar.

Abstract:

The rapid growth of digital platform work has blurred the boundary between employees and the self-
employed, thereby deepening debates on legal status. The “Directive (EU) 2024/2831 on Improving
Working Conditions in Platform Work”, adopted by the European Union, has embraced the legal
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presumption as a central regulatory instrument with the aim of ensuring the correct determination
of the employment status of platform workers. Under certain conditions, the presumption creates an
employee-protective assumption and places the burden of proof on platforms, serving as a mechanism
to counterbalance existing power and information asymmetries. The Directive goes further by explicitly
requiring not only reference to national legislation but also to the case law of the Court of Justice of the
European Union, thereby emphasizing the primacy of factual circumstances in establishing employment
relationships. Various legal systems contain general or sector-specific presumption rules, and in some
instances, these have been designed specifically for platform work. The article examines in detail the
legal presumption established by the Directive, comparative legal approaches, the case law of the Court
of Justice of the European Union, and the debates surrounding the determination of employment status.

Keywords:

Digital Platform Work, Protection of Platform Workers, Legal Status, Legal Presumption, The Case Law of the
Court of Justice of the European Union.
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Merkeziyetsiz Mi, Cok Merkezli Mi?:
Blokzincirin Yonetisimsel Yapisina
Elestirel Bir Bakiso

Decentralized or Polycentric?: A Critical Perspective on the
Governance Structure of Blockchain?

Prof. Dr. Mehmet HELVACI®
ilayda CELEBI

Oz:

Bu calisma, blokzincir teknolojisinin temel niteliklerinden biri olarak siklikla one suriilen merkeziyetsizlik
iddiasini, elestirel ve analitik bir bakis acisiyla incelemeyi amaclamaktadir. Blokzincir yapisi, dagitik
defter teknolojisi ile konsensus mekanizmalarinin birlikte ve butuncil isleyisi sayesinde, herhangi bir
tekil merkezi otoriteye bagimli olmaksizin islem giivenligini, veri biitiinligiini ve sistem seffafigini
yiiksek diizeyde saglamaktadir. Bununla birlikte, her bir diglimiin kendi dogrulama, veri isleme ve
islem onaylama kapasitesine sahip olmasi, sistemin mutlak anlamda merkezsiz bir yap1 sergilemedigini;
aksine, farkli odak noktalarinin etkilesimiyle sekillenen cok merkezli bir yapilanmaya daha yakin
oldugunu acik bicimde gostermektedir. Bu baglamda calisma, merkeziyetsizlik kavraminin blokzincir
teknolojisinin yonetisimsel dogasin1 tam olarak karsilamadigini, buna karsin cok merkezlilik kavraminin
hem teorik hem de pratik diizlemde daha tutarli ve aciklayici bir cerceve sundugunu ileri siirmektedir.
Ayrica, blokzincirin teknik mimarisi ile fiili yonetisim sirecleri arasindaki yapisal farkliliklar analiz
edilerek, sistemin dagitik yapisinin sagladig1 avantajlar ile karar alma siireclerinde ortaya cikabilecek
merkezilesme egilimleri biitlinciil bicimde ve elestirel bir yaklasimla degerlendirilmektedir.

Anahtar Kelimeler:
Blokzincir, Dagitik Defter Teknolojisi, Dagitilmis Karar Alma, Merkeziyetsiz Yonetisim, Cok Merkezli Yapilar.

Abstract:

This study aims to examine, from a critical and analytical perspective, the claim of decentralization
frequently put forward as one of the fundamental attributes of blockchain technology. The blockchain
structure, through the integrated functioning of distributed ledger technology and consensus
mechanisms, ensures a high level of transaction security, data integrity, and system transparency
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without relying on any single centralized authority. However, the fact that each node possesses its own
capacity for verification, data processing, and transaction approval clearly demonstrates that the system
does not exhibit an absolutely decentralized structure; rather, it resembles a polycentric configuration
shaped by the interaction of multiple focal points. In this context, the study argues that the concept of
decentralization does not fully capture the governance nature of blockchain technology, whereas the
concept of polycentricity provides a more coherent and explanatory framework on both theoretical and
practical levels. Furthermore, by analyzing the structural differences between the technical architecture
of blockchain and its actual governance processes, the study critically and holistically evaluates both
the advantages arising from the system’s distributed structure and the potential tendencies toward
centralization that may emerge in decision-making processes.

Keywords:

Blockchain, Distributed Ledger Technology, Distributed Decision-Making, Decentralized Governance, Polycentric
Structures.
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Dava Dilek¢esinde Dayanilmayan
Bosanma Sebebine Istinaden Bosanma
Karari Verilmesini Engelleyen Yargitay
Uygulamasinin Degerlendirilmesio

The Evaluation of the Court of Cassation’s Practice That
Prevents a Divorce Ruling Based on a Ground for Divorce not
Cited in the Lawsuit Petition

Dr. Ogr. Uyesi Fatma HIZIR ASRAV®
Ars. Gor. Mustafa TOPAL

Oz:

Tiirk Medeni Kanunu’nda bosanma evliligi sona erdiren diger sebeplerden bagimsiz sekilde diizenlenmistir.
Bosanmanin tarihi gelisimine bakildiginda, her devirdeki ve her toplumdaki farkli yaklasimlar nedeniyle
farkli ilkelerin benimsendigi, farkli hukuki diizenlemelerin getirildigi soylenebilir. Tirk bosanma
hukukunda bosanma sebeplerinden herhangi birine istinaden bosanma davasi acilabilir. Bosanma
davalarinda dava veya kars1 dava dilekceleri Hukuk Muhakemeleri Kanunu’nun 119’uncu maddesine gore
diizenlenir ve maddedeki unsurlar, dava veya karsi dava dilekcelerinde de yer alir. Bu baglamda, bosanma
kararinin verilebilmesi icin iddianin dayanagi olan vakialarin ileri siiriilmesi ve bu vakialarin, ispat yikii
kendisine disen tarafca ispatlanmasi gerekir. Maddi hukukta bosanma sebeplerinin kural olarak birbirini
dislayic1 sekilde diizenlenmemesi nedeniyle ayni vakialar farkli bosanma sebeplerinin kosul vakialarini
karsilayabilir. Yargitay’in cesitli kararlarinda dava veya karsi dava dilekcesinde ileri surtlen vakialarin,
tarafin dayandigi bosanma sebebinin kosul vakialarini karsilamamakla birlikte, bosanma sebebi olarak
dayanilmayan baskaca bir sebebin kosul vakialarini karsilamasi halinde bosanma karar1 verilemeyecegi
belirtilmistir. Calismada Yargitay’in bu uygulamasi 6gretideki goriisler 1s18inda degerlendirilmistir.

Anahtar Kelimeler:
Bosanma, Bosanma Sebepleri, Vakialar, Hukuki Sebepler, lura Novit Curia.
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Abstract:

Divorce is regulated independently of other grounds for termination of marriage in the TCC. When
the historical development of divorce is examined, it can be said that different principles have been
adopted and different legal regulations have been introduced due to the varying approaches in each
era and society. In Turkish divorce law, a divorce action may be filed based on any ground for divorce.
In divorce actions, the petition or counterclaim is prepared in accordance with article 119 of the CPC,
and the provisions of that article are also included in the petition or counterclaim. In this context, for
a divorce decree to be issued, the facts must be presented and proven by the party bearing the burden
of proof. Since the grounds for divorce are not generally arranged in a mutually exclusive manner, the
same facts may satisfy different grounds for divorce. In some decisions of the Court of Cassation, it has
been stated that if the facts do not meet the conditions for the stated ground for divorce, a divorce
decree cannot be issued even if the same facts satisfy the conditions for another ground not cited as
the ground for divorce.

Keywords:
Divorce, Grounds for Divorce, Facts, Legal Grounds, lura Novit Curia.
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Tescilsiz Otomobil Satisindan Sonra
Talep Edilen Ek Odemelerin Hukuka
Uygunluk A¢isindan Degerlendirilmesi»

A Legal Evaluation of Additional Payments Demanded After
Unregistered Motor Vehicle Sales

Dr. Ogr. Uyesi Ece KARADUMAN®

Oz:

COVID-19 pandemisi doneminde satilan otomobillerin teslimi gec¢ olarak gerceklestirilmekteydi.
Gunumuzde buyuk olcude teslimatta gecikme sorunu giderilmis durumda olmasina karsin otomobilin
glimriikten Ulkeye girisi bekleniyorsa bu noktada uyusmazlik ortaya cikma olasiligr artmaktadir. Burada
iki ihtimal vardir: ilki, alicimin kismi 6demede bulunmus olmasi, tamamini édemek icin teslimati
bekliyor olmasidir. ikincisi, alicimin bedelin tamamin1 6demis ve teslimati bekliyor olmasidir. Bu siirecte
alicidan ek odemeler talep edilmesi ihtimal dahilindedir. Bu ek 6demeler, verginin artmasi ya da vergi
muafiyetinin kaldirilmasi seklinde olabilecegi gibi fiyatin giincellenmesi, indirimli satin alma imkani sunan
anlasmali kurum ve kurulusla anlasmanin sona ermesi sebebiyle de olabilir. Basiretli satic1 bu ihtimalleri
ongorerek, daha ziyade de 6nceden ve tek tarafli olarak hazirlayacagi anlasmaya hiikiimler koyacaktir.
incelememizin konusu, bu hiikiimlerin gecerli olup olmadig1 ve satisin hangi anda tamamlanmis olacag
noktasinda toplanmaktadir. Calismada, bu isi meslek edinmis, yetkili satici ile satisa konu olan otomobili
kisisel amacla kullanmak lizere satin alan alici arasindaki sozlesmeden dogan iliski, 6zellikle de alicinin
fiyat sabitleme hakki baglaminda ele alinacaktir. Bu durumda aradaki hukuki islemin tiketici islemi
niteligi Uzerinde durulacaktir.

Anahtar Kelimeler:
Motorlu Tasit Satisi, Tiiketici, Teslim, Vergi, Ek Odeme.

Abstract:

During the COVID-19 pandemic, delays in vehicle delivery were common. Although the issue has largely
been resolved today, in cases where the vehicle is still pending customs clearance for entry into the
country, the risk of legal disputes arising at this stage increases especially regarding payment. Two
scenarios are observed: either the buyer has made a partial payment and awaits delivery to complete
payment, or the full price has already been paid, and delivery is still pending. During this process,
sellers may demand additional payments due to tax increases, loss of exemptions, price adjustments,
or the termination of discount arrangements with partner entities. A prudent seller, anticipating such
possibilities, will typically include provisions in the agreement, which it prepares in advance and
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unilaterally. The focus of our examination is on the validity of such provisions and the determination of
the precise moment at which the sale is deemed to be concluded. This study examines the relationship
arising from the contract between an authorized dealer who has taken this work as a profession and
a buyer who purchases the automobile for personal use, especially in the context of the buyer’s right
to adjust the purchase price. In this situation, the characteristic of the legal transaction between the
parties as a consumer transaction will be focused on.

Keywords:
Sale of Motor Vehicles, Consumer, Delivery, Tax, Additional Payment.
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Alt Yuklenici Sozlesmelerinde Yer Alan
“Pay If Paid” ve “Pay When Paid” Odeme
Klozlarinin HuKkukKi Niteligi ve Gegerliligine
iliskin Bir Degerlendirmes

An Evaluation of the Legal Nature and Validity of “Pay If Paid”
and “Pay When Paid” Clauses in Subcontracting Agreements

Dr. Ogr. Uyesi Gokce KURTULAN GUNER®™

Oz:

Eser sozlesmesinin 0zel bir gorinimi olan insaat sozlesmelerinde isin meydana getirilmesinde alt
yiiklenicilerden yararlanmlmasi basta uzmanlik, maliyet etkinligi ve daha iyi zaman yonetimi gibi
gerekcelerle hemen hemen kacinilmaz bir olgudur. Bu durumda is sahibi ve ana ylklenici arasindaki
eser sozlesmesine ek olarak, ana yiiklenici ve alt yiikleniciler arasinda da hukuken birbirinden bagimsiz
eser sozlesmeleri kurulur. Bu sozlesmeler birbirlerinden hukuken bagimsiz olsalar da aralarinda iktisadi
ve fiili bir baglant1 bulundugu aciktir. Bu baglantinin ozellikle yiiklenici agisindan beraberinde getirdigi
risklerin en aza indirgenmesi icin bu sozlesmelerin hukuken de birbirine baglanmasi ve aralarinda bir es
glidim saglanmasi yoluna gidildigi goriilmektedir. Bu dogrultuda alt yiiklenicinin Ulcret alacag ile ana
yiiklenicinin Ucret alacag arasinda belirli bir uyum yaratilmasi amaciyla uygulamada alt yiiklenicilik
sozlesmelerinde “pay if paid” (6denmisse dde) ve “pay when paid” (6dendiginde dde) seklinde formiile
edilen dizenlemelere yer verilmektedir. Bu calismada s6z konusu diizenlemelerin hukuki niteligi
degerlendirilmis ve bu klozlarin gecerliliklerine ya da ileri siiriilebilirliklerine golge diisiirebilecek
ihtimaller ele alinmistir.

Anahtar Kelimeler:
insaat Sozlesmesi, Odeme Klozlar, Alt Yiiklenicilik Sozlesmesi, Genel islem Kosulu, Vade.

Abstract:

In construction contracts, the use of subcontractors in the execution of the work is almost inevitable,
primarily for reasons such as expertise, cost efficiency, and better time management. In this case,
legally independent contracts are concluded between involved actors. Although the contracts concluded
by the main contractors with the project owners and with their respective subcontractors are legally
independent of one another, it is evident that an economic and factual connection exists between
them. To mitigate the risks this connection entails, especially for the main contractor, it is observed
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in practice that these contracts are legally linked and a degree of coordination is established between
them. Accordingly, in order to coordinate the subcontractor’s entitlement to remuneration with that
of the main contractor, “pay if paid” and “pay when paid” clauses are frequently incorporated into
subcontracts. This study evaluates the legal nature of these payment clauses and addresses the potential
eventualities that could undermine their validity or enforceability.

Keywords:
Construction Contract, Payment Clauses, Subcontracting Agreement, Standard Contractual Terms, Maturity Date.
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stinaf Mahkemesinin I1k Derece
Mahkemesi Kararini Kaldirarak
Verdigi Aksi Yondeki Kesin Kararlara
Dair Temyiz Edilememe Sorunu»

The Issue of the Inability to Appeal Final Judgments of the
Court of Appeal that Overturn the First Instance Decision and
Rule to the Contrary

Dr. Ogr. Uyesi Baris KUCUK™

Oz:

Turk medeni yargilama hukukunda 2016 yilinda faaliyetine baslayan bolge adliye mahkemeleri hukuk
daireleri ile kanun yolu sistemi, iki dereceli yapiya sahip olmustur. Bu reform, ilk derece mahkemesi
kararlarint maddi ve hukuki yonden denetleyerek yargilama kalitesini artirmay ve Yargitay’in is yukiinu
azaltip ictihat mahkemesi roliine odaklanmasini amaclamaktadir. Ancak 6100 sayili Hukuk Muhakemeleri
Kanunum.362, hak ihlaline yol acan bir sorunu barindirmaktadir. HMK m.362, bolge adliye mahkemelerinin
belirli tiirdeki veya dava degeri bakimindan 6ngoriilen sinirin altindaki kararlarini kesin saymakta ve
bu kararlara kars1 temyiz yolunu kapatmaktadir. Bu durum, ozellikle istinaf mahkemesinin ilk derece
kararin kaldirp davayi kazanan taraf aleyhine yeni ve aksi yonde bir hikim kurmasi halinde kritik bir
sorun teskil etmektedir. Sorun, bu yeni kararin kesin nitelikte olmasi durumunda dogmaktadir. Zira
aleyhine ilk kez istinaf asamasinda esastan bir karar verilen taraf, bu kararin hukuki denetimini talep
etme imkanindan mahrum kalmaktadir. Bu calisma, anilan durumun adil yargilanma hakkinin unsurlar
arasinda yer alan “hiikmiin denetlenmesini talep etme hakki”n1 ihlal ettigini ileri siirmektedir.

Anahtar Kelimeler:

Hiikmiin Denetlenmesini Talep Etme Hakki, Kanun Yolu Denetimi, Temyiz Yasagi, Kesin Karar, Adil Yargilanma
Hakk.

Abstract:

In Turkish civil procedural law, the system of legal remedies has adopted a two-tiered structure with
the commencement of operations of the civil chambers of the Regional Courts of Appeal in 2016. This
reform aims to enhance the quality of adjudication by reviewing the decisions of first-instance courts
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on both factual and legal grounds, and to reduce the caseload of the Court of Cassation, enabling it to
focus on its role as a court of jurisprudence. However, Article 362 of the Code of Civil Procedure No.
6100 presents a problem that leads to a violation of rights. CCP Art.362 renders final the decisions of
the Regional Courts of Appeal in certain types of cases or those below a prescribed monetary threshold,
thereby precluding the possibility of cassation review for such decisions. This situation poses a critical
problem, particularly when the regional appellate court sets aside the first-instance decision and
renders a new, contrary judgment against the party who had initially prevailed. The problem arises
when this new judgment is final in nature. This is because the party against whom a decision on the
merits is rendered for the first time at the appellate stage is deprived of the opportunity to request a
legal review of this decision. This study contends that the aforementioned situation violates the “right
to request a review of the judgment,” which is an element of the right to a fair trial.

Keywords:

Right to Seek Review of a Judgment, Appellate Review, Prohibition on Appeal to Cassation, Final Decision,
Right to a Fair Trial.
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Hukuk Yargilamasinda Durusma
Tutanaklar1 Uzerine Diisiincelero

Opinions on Hearing Minutes in Civil Procedure

Ars. Gor. Cagatay Serdar SAHIN®

Oz:

Hukuk yargilamasinda bazi istisnalar sakli kalmak kaydiyla mahkemeye getirilen dava malzemesi ile
mahkemenin dogrudan temas etmesini saglayan dogrudanlik ilkesi gecerlidir. Dogrudanlik ilkesinin
uygulanabilmesinin esas araci ise durusmalardir. Durusmalar, mahkemenin dava malzemesiyle yakindan
temasini saglamasina karsilik, bazi riskler de yaratmaktadir. Tiirk hukuk uygulamasinda ise bu risklerin,
durusmanin varligindan beklenen menfaati cok astigi goriilmektedir. Nitekim bircok dosyada onlarca
durusmanin yapilmasi, bircok durusmanin herhangi bir tahkikat islemi yapilmaksizin, gecikmeliicra edilen
veya sadece basmakalip ifadelerin tekrar edildigi kesitlere doniismesi, alisilmis bir durum olmustur. Ne
yazik ki durusmalarin kalitesiz bir sekilde icrasini koriikleyen bir diger husus ise durusmalarin tutanaga
baglanmasinda kabul edilen sistemdir. Ciinkii medeni usll hukukunda bir yandan yargilamanin sevk ve
idaresi hakime birakilmis, bir yandan durusmalarin hakim tarafindan tutanaga baglanmasin1 zorunlu
hale getirilmistir. Ancak bizzat hakim tarafindan tutulan ve tabiri caizse fiilen hakime tutulmasinda
mutlak bir gic verilen tutanaklarin aksi de ispat edilememektedir. Dolayisiyla durusmanin icrasindaki
sakatliklara taraflar ve vekillerinin hicbir miidahale hakki yoktur. Bu sistemin hakimin hukuki sorumlulugu,
hakimin reddi, avukatlarin hukuki sorumlulugu gibi bircok miiesseseyi islemez hale getirdigi aciktir. iste
surdurilebilir olmayan bu sistemin bir elestirisine bu calismada yer verilecek, sistemdeki aksakliklarin
giderilmesine yonelik bir model onerilecektir.

Anahtar Kelimeler:
Dogrudanlik ilkesi, Durusma, Tahkikat islemleri, Durusma Tutanaklar, Adil Yargilanma Hakk.

Abstract:

The principle of direct engagement, ensures direct communication between the court and the case
material presented in court, is valid, subject to certain exceptions. The primary means of implementing
the principle of direct engagement are hearings. While hearings allow courts to evaluate the case
material closely, they also create certain risks. In Turkish law, these risks appear to far outweigh the
benefits of hearings. Indeed, it has become commonplace for dozens of hearings to be held, with many
hearings without any investigation, being held with delays, or simply relegating to fragments where
clichéd statements are repeated. Unfortunately, another factor that significantly impacts the quality
of hearings is the system adopted for hearing minutes. This is because, civil procedure law delegates
the management of the hearing to the judge and also mandates that minutes to be recorded by him.
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However, the minutes cannot be disproved. Therefore, attorneys have no right to interfere with any
shortcomings of the hearing. This system has rendered numerous institutions, such as the legal liability
of judges or attorneys and recusal, dysfunctional. So we will present a critique of this system and
propose a model for addressing its flaws.

Keywords:

Principle of Direct Engagement, Hearing, Investigation, Hearing Minutes, Right to Fair Trial.
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Altsoyun Denklestirme Alacagi ve
Bu Alacagin Mirasta Denklestirme
Talebi ile Iliskisio

Claims of Children and Grandchildren and its Correlation to the
Hotchpot Claim

Dr. Ogr. Uyesi Giilen Sinem TEK®

Oz:

Anne ve babasi ile veya bilyiik anne ve bliyiik babas ile yasayan ve emegini ve/veya gelirini aileye
ozglileyen cocuk ya da torun, birlikte yasama sona erdiginde bu edimlerinin karsiligi bir bedel isteyebilir.
Bu bedelin uygun bir bedel olmasi, baska bir deyis ile cocuk veya torun lcuncu kisinin yaninda calissa
idi elde edecegi licretten birlikte yasamin sagladig1 cikarlarin indirilmesi ile belirlenmesi gerekir. S6z
konusu bedelin taraflarca kararlastirilmasi da mumkiindiir. Yapilan bu kararlastirmaya gore aileye
ozgulenen emek ve/veya gelir icin verilen karsilik, bazi1 durumlarda uygun bedeli ve hatta emsal Ucreti
cok asabilmektedir. Bu noktada kazandirmadan soz edilebilmesi icin emsal Ulcret ile aradaki farkin
dikkate alinmasi daha dogrudur. Boyle bir halde, altsoy aradaki fark kadar saglararasi bir karsiliksiz
kazanma elde etmis oldugundan, diger yasal mirascilarin mirasta denklestirme talepleri giindeme
gelebilmektedir. Ozellikle altsoya saglanan kazandirmanin minnet duygusu ile yapilan bir miikafatlandinc
kazandirma olmasi halinde, bu minnet duygusu acikca ifade edilmis ise, denklestirmeden muafiyet olarak
yorumlanmakta; acik degil ise de ispatlanabildigi kadar ile altsoyun kazandirmanin miras payini asan
bolimiini iadeden muaf tutuldugu sonucuna varilmaktadir. Bununla birlikte aileye edimlerini 6zgiileyen
altsoy bir baska mirasciya yapilan kazandirma icin mirasta denklestirme talebinde bulunuyorsa, iki
bagimsiz talep bulundugundan bunu terditli dava yoluyla ileri siirmemesi gerektigi dikkate alinmalidir.

Anahtar Kelimeler:

Altsoyun Denklestirme Alacagi, Uygun Bedel, Mirasta Denklestirme, Denklestirmeden Muafiyet, Minnet
Duygusu ile Miikafatlandirict Kazandirma.

Abstract:

Children or grandchildren who have contributed their labour or income to parents or grandparents
with whom they live in a common household are entitled to remuneration, when the cohabitation
ends. This remuneration must be adequate, in other words, the benefits provided by living together
must be deducted from the wage the child or grandchild would have received had they been employed
by a third party. It is also possible for this to be mutually agreed upon. Under such an agreement,
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the remuneration for the labour and/or income attributed for the family may, in some cases, exceed
the adequate amount and even comparable wage. At this point, it is more accurate to consider the
difference between the comparable wage and the actual remuneration when discussing the gratuitous
gratification. In such a case, since the descendants have obtained a gratuitous gratification equal to
this difference, other legal heirs may request for its placement into hotchpot. In particular, if the
gratification provided to the descendant is a reward stemmed from gratitude, and if this gratitude is
clearly expressed, it is interpreted as an exemption from hotchpot; if it is not clear but can be proven,
it is concluded that the surplus of their share is exempted from hotchpot. However if the descendant
who contributed their labour or income to the family has also a claim of hotchpot, given that there are
two independent claims, this should not be pursued through an alternative pleading.

Keywords:

Claims of Children and Grandchildren, Adequate Remuneration, Hotchpot, Exemption from Hotchpot,
Rewarding with Gratitude.
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Dijital Medya Calisanlarinin
Basin Is Kanunu ve Basin Kanunu
Kapsamindaki Statiilerio

The Status of Digital Media Employees under the
Press Labour Law and the Press Law

Dr. Ogr. Uyesi Ugur TULU®

Oz:

Bu calisma, dijitallesme siireciyle birlikte doniisen medya alaninda calisan gazetecilerin hukuki
statiilerini, 5187 sayili Basin Kanunu ve 5953 sayili Basin is Kanunu kapsaminda yapilan degisiklikler
1s181nda degerlendirmektedir. Basin 6zgirligl, ifade ozglirliglii ve bilgiye erisim hakki, demokratik
toplumun temel unsurlan arasinda yer almakta olup; bu ozgurliklerin korunmasi, basin emekcilerinin
glivenceli calisma kosullarina sahip olmalariyla dogrudan iliskilidir. Ancak Tirkiye’de gerek 5953 sayili
Basin is Kanunu, gerekse 5187 sayili Basin Kanunu temel olarak basili medya calisanlarini dikkate almis,
dijital medya calisanlari uzun siire bu koruma alaninin disinda kalmistir. 2022 yilinda yiiriirlige giren
7418 sayili Kanun ile internet haber sitelerinde calisan gazetecilerin her iki kanunun kapsamina alinmasi,
onemli bir ilerleme olmakla birlikte, uygulamada cesitli belirsizlikler ve esitsizlikler sirmektedir. Bu
calismada, 5953 say1li Basin is Kanunu’nun kapsamina iliskin mevcut diizenlemeler normatif analiz, yarg
ictihatlarinin incelenmesi ve uygulamadaki sorunlarin degerlendirilmesi yontemleriyle ele alinmistir.
Ayrica 5187 sayil1 Basin Kanunu’na internet haber sitesi taniminin eklenmesiyle ortaya ¢ikan sonuclar da
degerlendirilmistir. Amac, dijital medya calisanlarinin is glivencesi, sosyal haklar ve sendikal orgiitlenme
acisindan mevcut hukuki sorunlarin tespit etmek ve ¢oziim onerileri sunmaktir.

Anahtar Kelimeler:
5953 Sayili Basin is Kanunu, 5187 Sayili Basin Kanunu, Dijital Medya, 7418 Sayili Kanun, Serbest Gazetecilik.

Abstract:

This study evaluates the legal status of journalists working in the media sector, which is undergoing
transformation alongside the digitalisation process, in light of the amendments made under the Press
Law No. 5187 and the Press Labour Law No. 5953. Freedom of the press, freedom of expression and
the right to access information are fundamental elements of a democratic society; the protection of
these freedoms is directly linked to the secure working conditions of press workers. However, in Turkey,
both the Press Labour Law No. 5953 and the Press Law No. 5187 have primarily considered print media
workers, leaving digital media workers outside this sphere of protection for a long time. Although the
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enactment of Law No. 7418 in 2022, which brought journalists working for online news sites within
the scope of both laws, represents significant progress, various uncertainties and inequalities persist
in practice. This study examines the existing regulations regarding the scope of the Press Labour Law
No. 5953 through normative analysis, examination of judicial precedents, and evaluation of problems
in practice. The consequences of adding the definition of an online news site to the Press Law No. 5187
have also been evaluated. The aim is to identify the current legal problems faced by digital media
workers in terms of job security, social rights, and trade union organisation and to propose solutions.

Keywords:
Press Labour Law No. 5953, Press Law No. 5718, Digital Media, Law No. 7418, Freelance Journalism.
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La philosophie de Spinoza et la
peintureo

Spinoza Felsefesi ve Resim Sanati

The Philosophy of Spinoza and Painting
D’un seul regard, comme en un seul tableau

Prof. Dr. Cemal Bali AKAL®

Résumé:

L’établissement d’une relation entre la philosophie de Spinoza et la peinture néerlandaise du XVile
siecle évoque immédiatement la question de la relation entre Spinoza et Uart pictural. On ne sait
pas dans quelle mesure Spinoza s’intéressait a la peinture. Les références a la peinture dans la
Douziéme Partie des Pensées Métaphysiques et dans les Propositions 43 et 48 de la Deuxiéme Partie de
L’Ethique ne sont pas particuliérement éclairantes a cet égard. Cependant, il est possible d’interpréter
différemment une autre référence dans U’Introduction aux Principes de la Philosophie de Descartes,
a travers Uinterprétation d’Eylem Canaslan: selon U’expression de Laurent Bove, “la philosophie de
Spinoza aurait-elle pu dessiner un tableau du monde qui trouve sa place dans ’histoire de ’art ?” La
question, en reliant U'art pictural a la littérature et a la philosophie, sera abordée dans cette étude en
référence aux diverses approches de Novalis, Goethe, Eugene Fromentin, Paul Claudel, Hermann Hesse,
Gilles Deleuze, Claude Lévi-Strauss, John Berger, Diego Tatian et Orhan Pamuk.

Mots-clés:
Philosophie, art pictural / peinture, Littérature, Pensée immanentiste, romantisme.

Oz:

Spinoza felsefesi ile 17. ylizy1l Hollanda resmi arasinda kurulacak bir iliski, hemen Spinoza ile resim sanati
arasindaki iliskinin ne oldugunu da akla getirir. Spinoza’nin resim sanatiyla ne kadar ilgilendigi bilinmiyor.
Bu konuda Metafizik Diisiinceler’in 12. Bolimii ile Etika’mn 2. Boliimiiniin 43 ve 48. Onermelerinde resme
yapilan gondermeler pek aciklayici degil. Ancak Descartes Felsefesinin ilkeleri’nin Giris’indeki bir baska
gondermeyi Eylem Canaslan’in yorumlayisi Ustiinden gidilerek farkli bir soru sorulabilir: Laurent Bove’un
deyimiyle “Spinoza felsefesi sanat tarihi icinde yerini alabilecek bir diinya resmi cizmis olabilir mi?”.
Calismada ressam Ruisdael’1 filozof Spinoza ile bulusturan bu soru, resim-edebiyat-felsefe iliskisi kurularak
ve Novalis, Goethe, Eugéne Fromentin, Paul Claudel, Hermann Hesse, Gilles Deleuze, Claude Lévi-Strauss,
John Berger, Diego Tatian ile Orhan Pamuk’un cesitli yaklasimlarina gonderme yapilarak cevaplanacaktir.
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Anahtar kelimeler:
Felsefe, Resim Sanati, Edebiyat, ickinci Diisiince, Romantizm.

Abstract:

A relationship established between 17th-century Dutch painting and Spinoza’s philosophy immediately
brings to mind the question of what the connection between Spinoza and the art of painting might
be. It is not known how interested Spinoza was in painting. The references to painting in Metaphysical
Thoughts, Chapter 12, and in Ethics I, Propositions 43 and 48, are not very illuminating in this regard.
However, by following Eylem Canaslan’s interpretation of another reference in the Preface to the
Principles of Cartesian Philosophy, a different question can be posed: as Laurent Bove puts it, “Could
Spinoza’s philosophy have drawn a picture of the world that could take its place within an art history?”
In this study, this question-which brings together the painter Ruisdael and the philosopher Spinoza-will
be addressed by establishing a relationship among painting, literature, and philosophy, and by referring
to the diverse approaches of Novalis, Goethe, Eugéne Fromentin, Paul Claudel, Hermann Hesse, Gilles
Deleuze, Claude Lévi-Strauss, John Berger, Diego Tatian, and Orhan Pamuk.

Keywords:
Philosophy, The Art of Painting, Literature, Immanentist Thought, Romanticism.
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